AMENDMENT UNDER 37 C.F.R. § 1.116 
Appln.No.: 10/525,385 



Attorney Docket No.: Q8633 1 



REMARKS 

Claim 1 is amended to recite that the protein that does not coagulate at pH 3 to pH 4 is in 
an amount of from 5.5-8 wt.% and is a combination of (A) whey protein concentrates or whey 
protein isolates, and (B) gelatin hydrolysates having a number average molecular weight of 500 
to 10,000. Support for the amendment is found, for example, at page 8, lines 1-2; page 9, lines 
6-17; page 26, line 27 to page 28, line 2; and Examples 6, 7 and 10 (in Table 3) of the present 
specification. No new matter is added. Upon entry of the Amendment, which is respectfully 
requested, claims 1, 3, 5 and 7 will be pending. 

Response to Claim Objection 

At page 2 of the Office Action, claim 1 is objected to. According to the Examiner, the 
recitation in claim 1 "wherein the protein or its hydrolysate...is whey protein concentrates or 
whey protein isolates, and protein hydrolysates having a number average molecular weight of 
500 to 10,000" is in improper Markush group format and requires correction. 

Without acquiescing the merits of the rejection, claim 1 is amended to recite that the 
protein that does not coagulate at pH 3 to pH 4 is a combination of (A) whey protein 
concentrates or whey protein isolates, and (B) gelatin hydrolysates having a number average 
molecular weight of 500 to 10,000. 

Accordingly, withdrawal of the claim objection of claim 1 is respectfully requested. 
Response to Claim Rejection under 35 U.S.C. § 112 

At page 3 of the Office Action, claims 1, 3, 5 and 7 are rejected under 35 U.S.C. § 1 12, 
second paragraph, as allegedly being indefinite. According to the Examiner, the recitation in 
claim 1 "wherein the protein or its hydrolysatc.is whey protein concentrates or whey protein 
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isolates, and protein hydrolysates having a number average molecular weight of 500 to 10,000" 
renders the claim indefinite. 

Without acquiescing the merits of the rejection, claim 1 is amended to recite that the 
protein that does not coagulate at pH 3 to pH 4 is a combination of (A) whey protein 
concentrates or whey protein isolates, and (B) gelatin hydrolysates having a number average 
molecular weight of 500 to 10,000. 

Accordingly, withdrawal of the § 1 12, second paragraph, rejection of claims 1, 3, 5 and 7 
is respectfully requested. 

Response to Claim Rejections under 35 U.S.C. § 103 

At page 4 of the Office Action, claims 1, 3 and 7 are rejected under 35 U.S.C. § 103(a) as 
allegedly being unpatentable over WO 01/01789 (Fuchs) in view of U.S. Patent No. 6,458,395 
(Emoto), U.S. Patent No. 5,364,652 (Ohkuma) and U.S. Patent No. 5,620,873 (Ohkuma 2). 

At page 7 of the Office Action, claim 5 is rejected under 35 U.S.C. § 103(a) as allegedly 
being unpatentable over Fuchs in view of Emoto, Ohkuma and Ohkuma 2 as applied to claim 1, 
and further in view of U.S. Patent No. 5,869,1 18 (Morris). 

The Examiner cites Fuchs as disclosing a gel composition. The Examiner recognizes that 
Fuchs fails to explicitly disclose a composition comprising a protein that does not coagulate at 
pH 3 to pH 4, agar and a gum including gellan gum or guar gum, an acidulant present in an 
amount of 0.5-3 wt%, or a masking component including hard-to-digest dextrin or reduced hard- 
to-digest dextrin; however, the Examiner believes that Emoto, Ohkuma, Ohkuma 2 and Morris 
remedy the deficiencies of Fuchs. Thus, the Examiner takes the position that the combination of 
the cited references render obvious the presently claimed invention. 
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Applicants traverse the rejection for the reasons of record and additionally in view of the 
following. 

Claim 1 is amended to recite that the present invention relates to a gel composition for 
protein and calcium supplementation comprising protein that does not coagulate at pH 3 to pH 4 
(5.5- 8 wt.%), calcium (0.1 - 0.5 wt.%), acidulant (0.5 - 3 wt.%), carbohydrate (4 - 20 wt.%), fat 
(0 - 5 wt.%), emulsifying agent (0 - 0.5 wt.%), agar (0.1-1 wt.%), guar gum or gellan gum 
(about 0.05 - about 0.3 wt.%), a masking component including fruit juice and hard-to-digest 
dextrin or hydrogenated hard-to-digest dextrin (0.1-20 wt.%), and water (65 - 90 wt.%), and 
having a pH in the range of 3 to 4. The protein that does not coagulate at pH 3 to pH 4 is a 
combination of (A) whey protein concentrates or whey protein isolates, and (B) gelatin 
hydrolysates having a number average molecular weight of 500 to 10,000. 

To establish a rejection under 35 U.S.C. § 103, the cited references must teach or suggest 
each and every element of the claim. Applicants respectfully submit that the present invention, 
as defined by amended claim 1, is not rendered obvious by the cited references because the cited 
references at least fails to teach or suggest a gel composition as presently claimed. In addition, 
the Examiner has not adequately identified a reason that would have led a person of ordinary 
skill in the art in the relevant field to arrive at the presently claimed gel composition, as defined 
in amended claim 1 . 

In the present invention, the protein that does not coagulate at pH 3 to pH 4 is a 
combination of (A) whey protein concentrates or whey protein isolates, and (B) gelatin 
hydrolysates having a number average molecular weight of 500 to 10,000. That is, the protein 
that does not coagulate at pH 3 to pH 4 comprises whey protein concentrates or whey protein 
isolates and gelatin hydrolysates having a number average molecular weight of 500 to 10,000. 
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Fuchs discloses a protein source that includes whey protein, preferably, whey protein 
isolate. Fuchs discloses that the protein source may include minor amounts of other suitable 
types of protein; however, since most other types of protein do not provide a clear gel, the 
protein source preferably contains little or no protein other than whey protein (see page 3). 

Emoto merely discloses that examples of the protein include gelatin, casein, whey 
protein, soybean protein and wheat protein (see col. 4, lines 47-49). Emoto discloses that the 
protein form an isoelectric gel at the pH of the food product of the invention, i.e., pH 3.3 to 4 
(see col. 4, lines 44-46). Emoto does not disclose a molecular weight of such a hydrolyzed 
protein. 

Neither Fuchs nor Emoto expressly discloses or suggests a composition comprising a 
protein that does not coagulate at pH 3 to pH 4 and comprising whey protein concentrates or 
whey protein isolates, and gelatin hydrolysates having a number average molecular weight of 
500 to 10,000, as recited in present claim 1. Thus, Fuchs and Emoto fail to disclose each and 
every element of the present invention. 

Further, Fuchs teaches away from using protein other than whey protein, and therefore, a 
person having ordinary skill in the art would not have been motivated to combine Fuchs and 
Emoto. Accordingly, one of ordinary skill in the art would not have arrived at a composition 
containing gelatin hydrolysate having a number average molecular weight of 500 to 10,000. 

In sum, the cite references, taken alone or in combination, fail to disclose or suggest 
every element of claim 1 . Ohkuma, Ohkuma 2 and Morris fail to remedy the deficiencies of 
Fuchs and Emoto. 

In view of the above, it is submitted that a prima facie case of obviousness has not been 
established. 
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In view of the above, Applicants respectfully request withdrawal of the § 103 rejections. 



In view of the above, reconsideration and allowance of this application are now believed 
to be in order, and such actions are hereby solicited. If any points remain in issue which the 
Examiner feels may be best resolved through a personal or telephone interview, the Examiner is 
kindly requested to contact the undersigned at the telephone number listed below. 

The USPTO is directed and authorized to charge all required fees, except for the Issue 
Fee and the Publication Fee, to Deposit Account No. 19-4880. Please also credit any 
overpayments to said Deposit Account. 



Conclusion 



Respectfully submitted, 



SUGHRUE MION, PLLC 
Telephone: (202) 293-7060 
Facsimile: (202) 293-7860 




Registration No. 65,686 



WASHINGTON OFFICE 



23373 



CUSTOMER NUMBER 



Date: September 22, 2010 
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